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> EU regulatory framework emerging 
> Germany open for business 

 

EU - ESMA publishes opinion on EU framework for loan origina-
tion by investment funds 

A harmonised European framework for loan-originating funds is becoming 

increasingly likely, as the EU implements its action plan to build a Capital 

Markets Union (“CMU”). The European Securities and Markets Authority 

(“ESMA”) has published an opinion dated 11 April 2016 addressed to the 

European Parliament, the Council and the Commission on the necessary 

elements and key principles for a common European framework for loan orig-

ination by investment funds (“Opinion”). The Opinion was provided at the 

request of the Commission in the context of a consultation which the Com-

mission is about to commence concerning a European framework on loan 

origination. The preparatory work done by ESMA includes mapping the differ-

ent approaches member state legislators have taken in relation to loan-

originating funds. ESMA concludes that the elements of loan origination 

which it presents in its Opinion should form part of a harmonised European 

framework. The Opinion is intended to serve as guidance for the Commis-

sion’s consultation and represents ESMA’s cumulative thinking on loan-

originating funds (and in some respects goes further to include all debt 

funds). How a pan-European framework will be created technically, i.e. which 

form the legislative act will have, remains open.  

Although ESMA’s Opinion focusses explicitly on loan origination, ESMA also 

expresses the view that credit intermediation by investment funds should 

generally occur within a framework suitable to mitigate systemic risks and that 

the Commission should consider the merits of harmonising all debt funds, 

including those that merely acquire debt (e.g. in the form of secondary market 

loan participations). However, the Opinion leaves open which of the aspects 

identified by ESMA should apply generally to all debt funds and which should 

apply only to loan-originating funds. 

ESMA’s Opinion includes views and proposals in relation to a number of as-

pects of loan origination by alternative investment funds (“AIFs”) such as: 

> Regulation of AIFMs: Should it be necessary for the managers 

(“AIFMs”) of loan-originating AIFs to be authorised, as opposed to 

merely registered, even if the AIFM is a sub-threshold AIFM? Even 

though the EuVECA and EuSEF Regulations do not foresee mandatory 
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authorisation of AIFMs managing funds set up in accordance with 

these frameworks, ESMA’s Opinion puts such as a general rule for all 

loan-originating AIFs up for debate.  

> Regulation of AIFs: Should loan-originating AIFs be subject to authori-

sation requirements, as opposed to a mere registration requirement, or 

an opt-in framework without mandatory authorisation? In ESMA’s view 

this should be explored by the Commission. While ESMA considers  an 

authorisation requirement justifiable with the inherent risks of loan orig-

ination, it also acknowledges the merits of flexibility in case no such re-

quirement would apply.  

> Restriction to closed-ended AIFs: ESMA seems to favour loan-

originating funds being set up as closed-ended vehicles; however, pro-

vided that certain conditions are fulfilled, ESMA states that a possibility 

for a repayment at the fund manager’s discretion during the life of an 

AIF could be offered to investors. In this context ESMA emphasises 

that it sees merit in developing a grandfathering regime and/or transi-

tional provisions for funds that would no longer meet the requirements 

of a European loan origination framework.  

> Liquidity requirements: Funds should ensure that they have a level of 

liquidity appropriate to their activities. In this context ESMA mentions 

expressly the requirements around redemptions stipulated by the 

AIFMD. The future discussion of this issue will depend inter alia on 

whether open-ended AIFs will, against ESMA’s recommendation, be al-

lowed to originate loans. 

> Eligible investors: ESMA considers loan-originating AIFs as inappropri-

ate for retail investors. However, ESMA seems to be open for a distinc-

tion being made between funds solely focussing on loan origination 

and funds allocating only limited amounts of their capital to loans, 

whereby the latter may well be an eligible investment for retail clients. It 

remains to be seen, how such approach would fit in the various nation-

al “non-professional” investor concepts (such as e.g. the semi-

professional investor concept under German law).  

> Organisational requirements: ESMA considers it appropriate to develop 

requirements tailored to managers of loan-originating funds and to re-

quire all EU AIFMs managing loan-originating AIFs to have specific pol-

icies, processes and procedures in place.  

> Leverage: ESMA is of the view that loan-originating AIFs should be 

subject to a leverage limitation; further ESMA suggests the Commis-

sion evaluates whether loan-originating AIFs should be restricted to 

borrowings from credit institutions or may also use alternative sources 

of debt-financing. 

> Risk management: ESMA considers stress tests, that are tailored to 

the type and the level of activity of the relevant fund, to be a necessary 

part of the risk management function for loan origination funds. The re-
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sults of such stress tests should be reported to the board of the AIFM 

preferably on a quarterly basis. 

> Risk diversification: ESMA favours a flexible approach to diversification 

requirements, that allows a balance to be struck between the need for 

diversification, on the one hand, and the potential benefit for the financ-

ing of specialised sectors, on the other hand; by their nature, special-

ised sector-specific markets may not offer opportunities to implement a 

highly diversified investment strategy.   

> Eligible debtors: According to ESMA, loan-originating AIFs should not 

be able to originate loans to consumers or other individuals, to financial 

institutions, collective investment schemes or to their management 

company (and related parties).  

It appears as though a European framework for debt funds is starting to take 

shape. At the same time, particular European jurisdictions are considering to 

amend, or have already amended, their national legal regimes on debt funds. 

In Germany, for example, a new law was recently passed which improves the 

situation for debt funds significantly. 

Germany - a new law allowing debt funds to lend to German bor-
rowers without a banking licence came into force on 18 March 
2016 

After the German Federal Financial Supervisory Authority (Bundesanstalt für 

Finanzdienstleistungsaufsicht – “BaFin”) changed its administrative practice 

with respect to loan-originating funds in May 2015 and gave a positive signal 

for debt funds targeting Germany (as we reported in our newsletter), the 

German legislator has now defined and implemented the legal framework 

allowing debt funds to lend to German borrowers. With effect from 18 March 

2016, the UCITS V implementation law (the “New Law”)
1
 amended the provi-

sions of the German Banking Act (Kreditwesengesetz – “KWG”)
2
 and the 

German Capital Investment Code (Kapitalanlagegesetzbuch – “KAGB”)
3
 

accordingly. 

Background 
Professional lending activities are only permissible in Germany with a banking 

license under the KWG. Lending activities are interpreted broadly so as to 

include not only the origination of loans, but also the restructuring (including 

the prolongation) of loans already disbursed. Failure to obtain a licence may 

lead to serious consequences including criminal sanctions. This legal regime 

applies in principle to all participants in the lending market, subject only to few 

exemptions.  

                                                      
1
 „Gesetz zur Umsetzung der Richtlinie 2014/91/EU des Europäischen Parlaments und des 

Rates vom 23. Juli 2014 zur Änderung der Richtlinie 2009/65/EG [...]“ of 3 March 2016 (BGBl. 
I S. 348) - “OGAW V-Umsetzungsgesetz”. 

2
 "Kreditwesengesetz“ of 9 September 1998 (BGBl. I S. 2776), last amended by article 4 of the 

law of 11 April 2016 (BGBl. I S. 720).   
3
  "Kapitalanlagegesetzbuch“ of 4 July 2013 (BGBl. I S. 1981), last amended by article 1 of the 

law of 3 March 2016 (BGBl. I S. 348). 

http://www.linklaters.com/pdfs/mkt/frankfurt/Linklaters_Client_Alert_Has_Germany_opened_the_door_for_debt_funds_AVT.PDF
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Although there was already a general exemption (Bereichsausnahme) in the 

KWG for collective asset management services (kollektive Vermögensverwal-

tung) provided by AIFMs, this exemption was not applicable to lending busi-

ness because BaFin did not regard lending as falling within the concept of 

collective asset management services.  

New legal framework  
As a result of the New Law, the granting of loans (“Gewährung von Gelddar-

lehen”) by AIFs now falls within the concept of collective asset management 

services (kollektive Vermögensverwaltung). Therefore, as far as the licence 

requirement is concerned, lending activities of AIFs are in principle exempt 

(subject to a number of qualifications and details such as, for instance, the 

additional requirements for third country AIFs set out below). The ability of 

AIFs to lend, however, still depends on what the legal regime for the relevant 

type of AIF allows the fund to do. 

German AIFs 

According to the rules on German AIFs set out in the KAGB, the origination of 

loans is allowed for closed-ended special AIFs only and subject to the follow-

ing conditions (summarised broadly): 

> No lending to consumers; 

> Maximum leverage of 30% of aggregated capital; 

> Maximum exposure of 20 % of aggregated capital to individual borrow-

ers; and 

> Increased organisational requirements. 

Unlike the origination of loans, restructuring measures in relation to disbursed 

loans are also allowed for open-ended special AIFs, subject to certain organi-

sational requirements. It is not clear which restructuring measures will be 

covered, as the New Law does not use the term “restructuring”, but allows 

“amendments” (Änderungen) made subsequently to the granting of the loan. 

The granting of shareholder loans is also permitted for closed-ended public 

AIFs. 

EU AIFs 

As the KWG does not stipulate any further requirements for lending activities 

by EU AIFs, their ability to lend and any conditions or restrictions depend on 

the legal regime applicable to them according to their home jurisdiction. 
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Third country AIFs 

Unlike its approach in relation to German AIFs and EU AIFs, the KWG pro-

vides for additional requirements in relation to third country AIFs. They are 

only exempt from the licence requirement if they have gone through the notifi-

cation procedure (Vertriebsanzeige) applicable for a distribution of third coun-

try AIFs to retail investors in Germany. This is relatively burdensome (requir-

ing inter alia the appointment of a depository which, most often, is not a com-

mon requirement under the rules of the funds’ home jurisdictions). 

Summary and outlook 

Germany has opened the door for debt funds. In relation to German AIFs, 

origination of loans is limited to closed-ended special AIFs and subject to a 

number of relevant requirements. As a result, some commentators take the 

view that German funds are disadvantaged compared to EU AIFs from juris-

dictions where the legal regime for debt funds is more favourable. However, 

the developments on EU level may soon establish a level playing field, remov-

ing these opportunities for regulatory arbitrage. Third country AIF managers 

may not make use of the newly introduced possibilities, since the requirement 

for a retail marketing notification may be considered cumbersome or even 

unfeasible. It remains to be seen if and to what extent this new legal regime 

will soon be superseded by coming developments on the EU level. 
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