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Executive Summary 

Many corporates will be caught by the new Regulation on OTC 

Derivatives, Central Counterparties and Trade Repositories (“EMIR”) 

when they enter into derivatives (i.e. options, futures, swaps, forwards, 

etc.) for example to protect themselves against interest rate or foreign 

exchange fluctuations or as part of their investment strategy.  

EMIR imposes 3 main obligations on all derivatives market participants, 

subject to limited exemptions: 

> reporting of all derivatives to a trade repository; 

> clearing of certain derivatives via a central counterparty (CCP); and   

> risk mitigation techniques for derivatives not cleared via a CCP. 

EMIR came into force in all EEA Member States on 16 August 2012 but 

the new obligations will not apply to market participants until some time 

in 2013, once further rules have been adopted by the European 

Commission. However, the date of 16 August 2012 is relevant as the 

reporting obligation will, as and when it comes into effect in 2013, apply 

retrospectively to all derivatives entered into on or after 16 August 2012 

as well as all derivatives that were outstanding on 16 August 2012. 

Action points 

As soon as possible: corporates should start considering now how they 

will be able to comply with the reporting obligation (when it comes into 

effect in 2013) in relation to derivatives they entered into on or after 

16 August 2012 and derivatives they had entered into prior to 

16 August 2012 that were still outstanding on that day.  

Medium-term: corporates should start considering now to what extent 

they will be subject to the clearing and risk mitigation techniques 

obligations when they come into effect in 2013, how they will comply with 

them and what the likely associated cost of compliance with these 

obligations will be. 

For further detail on the above, please see the Questions and Answers 

on EMIR below. 
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Why is EMIR relevant to corporates?  

EMIR is relevant to corporates because they frequently enter into derivatives 

(e.g. swaps, options, futures) for example to hedge themselves against 

interest rate or foreign exchange risk or to gain exposure to certain assets as 

part of their investment strategy. Unlike previous derivatives regulation that 

applied only to regulated entities, this new EU regulation (EMIR) imposes 

obligations on all participants in the derivatives market, including many 

corporates. 

What is EMIR?  

EMIR is short for European Market Infrastructure Regulation, which was the 

original name of the regulation in its first draft stages. Its ‘real’ name is the 

Regulation on OTC Derivatives, Central Counterparties and Trade 

Repositories.  

What main obligations does EMIR impose? 

EMIR imposes 3 main obligations on market participants who enter into 

derivatives (i.e. any options, futures, swaps, forwards, other derivative 

contracts relating to securities, currencies, interest rates, financial indices, 

commodities, financial contracts for differences, credit default swaps etc.): 

> a reporting obligation: all derivatives that are new or outstanding as of 

16 August 2012 will have to be reported to a trade repository;  

> a clearing obligation: certain over-the-counter (OTC) derivatives 

entered into between certain market participants will have to be cleared 

via a central counterparty (CCP); and 

> a risk mitigation techniques obligation: OTC derivatives entered into 

between certain market participants and which are not cleared via a 

CCP will be subject to risk mitigation techniques. 

(See Q&As on reporting, clearing and risk mitigation techniques below for 

more detail on each obligation.) 

When will EMIR apply to market participants? 

EMIR came into force on 16 August 2012 but is not expected to apply to 

market participants before some time in 2013, as more detailed rules need to 

be developed (the European Supervisory Authorities (ESAs) must submit 

technical standards to the European Commission for it to endorse them in the 

form of EU regulations by the end of 2012/beginning of 2013).  

Having said that, 16 August 2012 is relevant as the reporting obligation will 

apply retrospectively and therefore corporates may wish to start considering 

now how they will be able to comply with the reporting obligation (see Q&As on 

reporting). 

Will all corporates be affected in the same way?  

To the extent corporates enter into derivative contracts, they will be affected by 

one or more of the obligations in EMIR. However, the nature and extent of their 

obligations will depend on their categorisation under EMIR, as any of the 

following: 
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> a “financial counterparty” (FC); 

> a “non-financial counterparty” (NFC), and within that NFC category: 

> an NFC below the clearing threshold (NFC-);  

> an NFC above the clearing threshold (NFC+);  

(see Q&As on which corporates will fall into the NFC category and on 

what the clearing threshold is) 

> a third country (i.e. non-EU) entity (3rdCE). 

Which corporates will fall into the “financial counterparty” (FC) category? 

Banks, insurance/assurance/reinsurance undertakings, alternative investment 

funds managed by alternative investment fund managers (e.g. funds advised 

and/or managed by certain private equity firms or hedge funds falling within the 

Alternative Investment Fund Managers Directive), investment firms, UCITS and 

pension funds (all as defined under the relevant EU legislation under which 

they are authorised/regulated) are, broadly speaking, financial counterparties 

under EMIR. As such, they are subject to the reporting, clearing and risk 

mitigation techniques obligations in EMIR. 

It is not yet clear whether branches of non EU banks/insurance companies etc. 

located in the EU will be FCs or whether they will be 3rdCE (different 

obligations/tests apply to 3rdCE – see Q&A on which derivatives corporates 

will have to clear). 

Which corporates will fall into the “non-financial counterparty” (NFC) 

category and if so, which ones will be NFC- and which ones will be NFC+? 

Any undertaking established in the EU that doesn’t fall within the “financial 

counterparty” category will be an NFC. In other words, all corporates that are 

not financial counterparties will be NFCs.  

NFCs exceeding the clearing threshold (see Q&A on the clearing threshold) 

will be NFC+s and as such will be subject to the same obligations as FCs 

under EMIR (i.e. reporting, clearing and risk mitigation techniques).  

NFCs at or below the clearing threshold will be NFC-s and as such will be 

subject to fewer obligations under EMIR (broadly speaking, reporting and 

certain risk mitigation techniques obligations only). 

What is the clearing threshold? 

The clearing threshold is a number
1
 which will serve as a threshold against 

which NFCs will have to compare the rolling average of their outstanding 

notional positions in OTC derivatives over 30 days. OTC derivatives that 

                                                      
1
 ESMA/the Commission will set the clearing thresholds. ESMA’s June Consultation Paper on 

Draft Technical Standards suggests the following thresholds: EUR 1 billion for credit and equity 
derivatives; EUR 3 billion for interest rate, foreign exchange, commodity and other OTC 
derivatives. Once an NFC has exceeded the threshold in one class, it will become an NFC+ for 
all OTC derivatives entered into after the threshold is exceeded. 

http://www.linklaters.com/pdfs/mkt/london/ESMA_June_Consultation_Paper.pdf
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NFCs enter into for “hedging” purposes (i.e. for reducing risks directly linked to 

their commercial or treasury activity
2
) do not count towards this threshold.  

NFCs exceeding the clearing threshold will be ‘NFC+s’ and those below the 

clearing threshold will be ‘NFC-s’. 

Are any exemptions available? 

Certain exemptions, from the clearing and risk mitigation techniques 

obligations only, may be available in the case of certain intra-group 

transactions as well as for NFC-s. Pension funds are also exempt from the 

clearing obligation for 3 years (extendable for a further 2 years). All market 

participants will however be subject to the reporting obligation.  

What is ‘reporting’? 

Reporting means submitting data in relation to trades to a trade repository. A 

trade repository is a regulated organisation that is established to manage data 

on a secure and confidential basis. An example is DTCC (Depository Trust & 

Clearing Corporation) in the US and REGIS-TR in Europe. The aim is to 

promote transparency, with the trade repository making the information 

provided to it on trades available to regulators, providing them with an 

accurate picture of exposures to help them protect financial stability.  

When the reporting obligation comes into force (likely to be some time in 

2013), all counterparties will have to ensure that they report the entry into, 

modification or termination of derivatives (not only derivatives entered into on 

or after 16 August 2012 (when EMIR came into force) but also derivatives that 

were entered into prior to 16 August 2012 and remained outstanding on 

16 August 2012) to trade repositories registered with ESMA.  

How can corporates comply with their reporting obligation? 

As EMIR provides that reporting must be done without duplication and may be 

delegated, our expectation is that parties will contractually agree that the more 

“financially sophisticated” counterparty (e.g. a bank or a broker) will be 

responsible for reporting. The counterparty effecting the reporting may charge 

a fee to the delegating party, or reflect the cost of reporting in the price of the 

derivative transaction. 

                                                      
2
 ESMA/the Commission will specify the full scope of what ‘hedging’ derivatives are. ESMA’s 

June Consultation Paper on Draft Technical Standards suggests that an OTC derivative 
contract will be considered “objectively measurable as reducing risks directly relating to the 
commercial activity or treasury financing activity” when, whether by itself or in combination with 
other derivative contracts, and whether directly or through closely correlated instruments, it 
meets one of the following conditions: a. it covers the risks arising from the potential change in 
the value of assets, services, inputs, products, commodities or liabilities that the non-financial 
counterparty or its group owns, produces, manufactures, processes, provides, purchases, 
merchandises, leases, sells or incurs or reasonably anticipates owning, producing, 
manufacturing, processing, providing, purchasing, merchandising, leasing, selling or incurring 
in the ordinary course of its business; b. it covers the risks arising from the potential indirect 
impact on the value of assets, services, inputs, products, commodities or liabilities referred to in 
subparagraph (a), resulting from fluctuation of interest rates, inflation rates or foreign exchange 
rates; c. it qualifies as a hedging contract pursuant to International Financial Reporting 
Standards (IFRS) adopted in accordance with Article 3 of Regulation (EC) N0 1606/2002. 
NFCs may use proxy hedging and use a closely correlated instrument to cover their exposure 
where it is not possible to hedge a risk by using a directly related derivative contract with 
exactly the same underlying and settlement date etc.).  

http://www.linklaters.com/pdfs/mkt/london/ESMA_June_Consultation_Paper.pdf
http://www.linklaters.com/pdfs/mkt/london/ESMA_June_Consultation_Paper.pdf
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Action point for corporates: corporates should start considering now how 

they will comply with the reporting requirement as and when it comes into 

force (some time in 2013) in relation to derivatives they entered into on or after 

16 August 2012 and derivatives they had entered into prior to 16 August 2012 

that were outstanding on that day. In particular, if they are planning to 

delegate reporting to their bank counterparty (or to a third party), they will 

need to consider entering into adequate contractual arrangements to delegate 

their reporting obligation effectively.  

What is ‘clearing’?  

Clearing means, instead of parties entering into trades bilaterally, interposing 

between them an entity (CCP) who takes the parties’ positions so that the 

parties no longer ‘face’ each other but instead face the CCP (the CCP 

becomes the buyer to every seller and the seller to every buyer). The aim is to 

promote safety by reducing counterparty credit risk, with the parties being 

exposed to the CCP’s credit risk instead of each other’s (EMIR also regulates 

CCPs with a view to avoiding a CCP bankruptcy). A CCP is an organisation 

like LCH.Clearnet, ICE Clear, Eurex or CME. 

How is ‘clearing’ achieved contractually? 

Different clearing models may be used to achieve this interposition of a CCP 

between the parties. One model would be for corporates to become clearing 

members of a CCP (Member Clearing); another would be for corporates to 

become clients of a clearing member (Client Clearing) (see below diagrams 

and explanations for each model).  

Whilst financial institutions are expected to opt for Member Clearing, this is not 

likely to work for corporates other than financial institutions because of the 

high costs associated with it as well as the need to comply with the eligibility 

criteria for Member Clearing. Corporates other than financial institutions are 

therefore likely to opt for Client Clearing and become clients of clearing 

members. However, even this route will inevitably lead to additional costs (fee 

payable to the clearing member, cost of putting in place new contractual 

arrangements, cost of margin to be provided to the clearing member (for the 

clearing member to provide margin to the CCP in compliance with the CCP 

rules/EMIR), fee relating to collateral management (if any) by the clearing 

member, etc.). 

Member Clearing 

Member Clearing involves, broadly speaking, the parties (Party A and Party B) 

becoming clearing members of the CCP, and the original bilateral contract 

between Party A and Party B being “replaced” by two contracts: one between 

Party A and the CCP and one between Party B and the CCP. The 

“replacement” of the original contract with the two new contracts can be 

achieved by each of Party A and Party B separately novating their positions 

under the original contract to the CCP. See the diagram below. 
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Client Clearing 

Client Clearing involves, broadly speaking, parties becoming clients of a 

Clearing Member (a CM Client) – i.e. entering into contractual arrangements 

with a CCP Clearing Member (process often referred to as “onboarding”) – in 

order to clear OTC derivative contracts entered into by the CM Client (e.g. 

Party B below) and other parties (e.g. Party A below). 
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Indirect Clearing 

Note that EMIR also contemplates “indirect clearing” - this would enable a 

corporate to clear derivatives by becoming a client of a CM Client (i.e. a client 

of Party B in the above example) rather than a direct client of a Clearing 

Member (i.e. a direct CM Client of Party A in the above example), but the 

practical and legal aspects of indirect clearing remain uncertain. 

Which derivatives will corporates have to clear? 

If the OTC derivative is of a class that is “eligible” for mandatory clearing 

(eligibility is yet to be determined by ESMA/the Commission, but is likely to 

apply to more standard/liquid derivatives), a corporate will (subject to the intra-

group transactions exemption) have to clear the derivative if: 

> it is an FC or an NFC+, and its counterparty is (i) an FC, (ii) an NFC+ or 

(iii) a 3rdCE that would be an FC or an NFC+ if it were established in 

the EU; or 

> it is a 3rdCE, and its counterparty is (i) an FC, (ii) an NFC+ or (iii) a 

3rdCE that would be an FC or an NFC+ if it were established in the EU 

and the contract has a direct, substantial and foreseeable effect within 

the EU or it is necessary to prevent the evasion of EMIR (this extra 

territoriality provision is yet to be clarified by ESMA).  

In addition, the high costs associated with non-cleared derivatives may 

incentivise the market to clear derivatives even if they are not “eligible” for 

mandatory clearing under EMIR (see Q&A on the likely impact/cost of the risk 

mitigation techniques for corporates). 

What does ‘risk mitigation techniques’ mean?  

Risk mitigation techniques means, broadly speaking, parties having to hold 

capital and/or provide collateral (e.g. cash, government bonds etc.) to each 

other in order to limit their exposure to each other in the event of a default. 

The aim is to promote safety by reducing counterparty credit risk in the 

bilateral non-cleared OTC market, with parties (still exposed to each other’s 

credit risk because they don’t clear their derivatives via a CCP) providing 

collateral and/or holding capital to absorb losses if the other party defaults. 

How can corporates comply with the risk mitigation techniques obligation?  

Corporates entering into non-cleared OTC transactions will need to provide a 

certain amount/type of collateral (more details are to be provided by the ESAs 

on the amount/type of collateral etc.). In addition, if the corporate or its 

counterparty is prudentially regulated (e.g. banks), it will also be subject to a 

higher capital charge for entering into non-cleared derivatives (this will be 

dealt with under the forthcoming Capital Requirements Directive (CRD IV) and 

Regulation (CRR)).  

What is the likely impact/cost of the risk mitigation techniques for 

corporates? 

The requirement to post a certain amount/type of collateral as well as the 

imposition of higher capital charges on prudentially regulated entities such as 

banks for non-cleared derivatives will inevitably lead to additional costs for 
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corporates (either directly when providing collateral or indirectly as a result of 

bank counterparties reflecting higher capital costs in the price of non-cleared 

derivatives).  

This is likely to incentivise corporates and banks to clear derivatives (even 

when not mandatorily required to under EMIR) and therefore to enter into 

‘clearable’ derivatives rather than more bespoke non-clearable ones (see Q&A 

on which derivatives corporates will have to clear).   

Action point for corporates: corporates should start considering now to what 

extent they will be subject to the clearing and risk mitigation techniques 

obligations when they come into effect in 2013, how they will comply with 

them and what the likely associated cost of compliance with these obligations 

will be. 

What are the consequences of corporates being in breach of their 

obligations under EMIR? 

EMIR leaves it up to Member States to lay down the rules on penalties (which 

must be effective, proportionate and dissuasive and must include at least 

administrative fines) applicable to infringements of the rules under EMIR. An 

infringement will not affect the validity of an OTC derivative contract, prevent 

the parties from enforcing the provisions of that contract, nor will it give rise to 

any right of compensation from a party to that contract.  

Do we have other client notes on this? 

Please see our previous notes on: 

Final Text of European Market Infrastructure Released (March 2012) 

Comparison table between Dodd Frank Act and EMIR (May 2012) 

EMIR - ESMA Consultation Paper on Technical Standards (July 2012) 

Do we have any client seminars on this? 

A client seminar is scheduled at our offices in London on 31 October 2012 

(click here for details and registration). 
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