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U.S. DOJ Antitrust Division Updates Leniency
Program FAQs.

For the first time in almost a decade, the U.S. Department of Justice Antitrust
Division (“DOJ”) updated its Frequently Asked Questions Regarding the
Antitrust Division’s Leniency Program and Model Leniency Letters (the
“FAQS”).l The updated FAQs, issued January 17, 2017, change or clarify the
DOJ’s Leniency Program with respect to markers, the scope of leniency,
applicability to non-antitrust crimes, penalty plus, applicability and scope of
protection for current and former employees, and protection under ACPERA.
Most significantly, the DOJ will no longer entertain “anonymous markers,” and
current employees will no longer automatically be granted leniency under certain
circumstances. In practice, the changes may make it more difficult for companies
and individuals to qualify for leniency, and may discourage some from coming
forward at all.

DOJ Leniency FAQs - Overview

In a nutshell, the DOJ’s Leniency Program offers amnesty from criminal
prosecution to the first company or individual to agree to provide evidence and
cooperate with the DOJ in an investigation of a price-fixing, bid-rigging, or
allocation conspiracy, and also significantly reduces damages exposure in
parallel civil class actions. The FAQs are designed to help interested parties
understand how the Leniency Program works in practice.

Key Developments under the Updated DOJ Leniency FAQs

Markers now must go only to the DAAG or Director of Criminal
Enforcement

A leniency applicant may request the Division to provide a “marker” which holds
its place at the front of the line while counsel gathers additional information
through an internal investigation. Applicants previously could go to anyone in the
Antitrust Division to request such a marker, but now must make the request to the
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Deputy Assistant Attorney General for Criminal Enforcement (“DAAG”) or the
Director of Criminal Enforcement. Only the DAAG can determine the availability
of a marker.

No more anonymous markers

Previously, an applicant could contact the Antitrust Division and identify only the
industry and ask if leniency was available. This provided the applicant with a
great amount of information because the applicant could learn whether anyone
else was already cooperating, even if the applicant had no intention of
cooperating itself.

However, under the updated FAQs, anonymous markers are no longer available.
Instead, to seek leniency, the applicant must identify the name of the
company/individual and provide the DOJ with a certain level of detailed
information, although the evidentiary standard for obtaining a marker is still
relatively low.

The level of information required to obtain a marker depends on whether the
Division already has knowledge of the potential wrongdoing. In some cases, an
identification of the industry may be sufficient, but for many cases, identifying
specific products or services, other involved companies, and affected customers
is necessary for the Division to determine the availability of leniency. Since these
determinations are made on a case-by-case basis, counsel should request a
marker as soon as possible so that they can discuss with the DOJ whether more
detailed information is needed to secure a marker.

No application of leniency for non-antitrust crimes

The updated FAQs clarify that the Leniency Program will protect a qualified
leniency applicant only for antitrust crimes or for acts integral to the antitrust
violation, and not for non-antitrust crimes, unless the conduct is integral to the
antitrust offense. Furthermore, leniency binds only the Antitrust Division and does
not bind other federal or state prosecuting agencies, including other divisions of
the U.S. Department of Justice. The updated FAQs emphasize that leniency
applicants should not expect to use the Leniency Program to avoid accountability
for non-antitrust crimes. For instance, a leniency applicant in violation of the U.S.
Foreign Corrupt Practices Act is not protected from prosecution by any other
prosecuting agency, even if it paid bribes in furtherance of a reported antitrust
violation. It is important to keep in mind that if a leniency applicant's conduct
includes a non-antitrust violation, the applicant should consider self-reporting to
all relevant prosecuting agencies. For example, a leniency applicant involved in a
price-fixing conspiracy in a foreign exchange market should consider self-
reporting to other relevant agencies such as the Criminal Division’s Fraud
Section, the Commodities Futures Trading Commission, the U.S. Federal
Reserve, the U.S. Treasury Department and any other relevant agencies
depending on the case.
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Adjusting scope of markers and leniency

Leniency applicants often request markers before completing their internal
investigation. If a leniency applicant discovers that anticompetitive activity was
broader or narrower than originally reported, the Applicant should report to the
DOJ accordingly so that the scope of leniency can be adjusted.

Penalty Plus

The updated FAQs now address “Penalty Plus,” under which the DOJ will seek a
more severe punishment for a company that pleads guilty to an antitrust offense
but fails to report additional antitrust crimes in which it is also involved. The
severity of the enhancement will depend on the reasons for the company’s failure
to report. The DOJ may recommend that the sentencing court impose fines
beyond the statutory range and appoint an independent corporate monitor.

Directors/Officers/[Employees (“Employees”)

Current Employees

Current employees must fully cooperate with the DOJ’s investigation for the
entire period (i.e., before and after issuance of the conditional leniency letter) in
order to be protected under the Leniency Program. If an employee stops
cooperating with the investigation, then that individual’s protection under the
Leniency Program would be void.

The updated FAQs also clarify the conditions for leniency protection for current
employees by type of leniency. For Type A Leniency, which is available only if the
applicant applies for leniency before the DOJ has obtained information on the
potential illegal antitrust activity from any other source, all current employees are
generally automatically included in the scope of the leniency as long as they fully
cooperate. However, the DOJ may exercise its discretion to exclude a current
employee if he or she is not fully cooperative.

On the other hand, for Type B Leniency, which is available even after the DOJ
has received information on the potential illegal antitrust activity, so long as it
does not have sufficient evidence to sustain a conviction, the DOJ has more
discretion on the scope of employees being protected. For Type B Leniency, the
DOJ may exercise its discretion to exclude highly culpable employees.

Former Employees

Former employees are presumptively excluded from any grant of corporate
leniency. The DOJ may exercise its discretion to offer the inclusion of former
employees in the scope of leniency if the former employees provide substantial,
noncumulative cooperation against the remaining potential targets, or if their
cooperation is necessary for the leniency applicant to make a confession of
criminal antitrust activity sufficient to be eligible for conditional leniency. The
criteria for covering former employees depends on a number of factors, such as
the applicant’s interest in protecting those former employees and its ability to
secure the cooperation of key former employees. The former employees must
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provide full cooperation to the DOJ throughout its investigation and resulting
prosecutions in order to be protected under the Leniency Program.

ACPERA

The Antitrust Criminal Penalty Enhancement and Reform Act of 2004
(“ACPERA”) limits a qualifying leniency applicant’s liability for civil damages
claims in private state or federal antitrust actions to single damages based on its
own sales. In order for a company and individuals to be protected under
ACPERA, the corporation or cooperating individuals must meet certain
conditions, including providing the claimant with a full account of all potentially
relevant facts known to the corporation or cooperating individual and all
potentially relevant documents.

Conclusion

The release of the updated FAQs in the final week of the Obama administration
may indicate a desire to impose continuity on the incoming Trump administration.
In practice, the updated FAQs impose several requirements that may make it
more difficult to qualify for leniency, and may prevent some culpable companies
and individuals from coming forward at all.
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