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11th Circuit Defines Government “Instrumentality” 
Under FCPA’s Anti-Bribery Provisions – Maintains 
Broad Reach of Statute, But Clarifies that It Does 
Not Apply to All Government-Controlled Entities 
 

The United States Court of Appeals for the Eleventh Circuit recently issued a rare 

and important decision interpreting the U.S. Foreign Corrupt Practices Act 

(“FCPA”). In U.S. v. Esquenazi, the Court held that a telecommunications 

company founded, owned and controlled by the Government of Haiti, subject to 

Haiti’s anti-public-corruption statutes, and granted a public monopoly, was a 

government “instrumentality” under the FCPA. The decision is the first to define 

what constitutes a government “instrumentality” as that term is used in the 

FCPA’s anti-bribery provisions, which prohibit bribing officers or employees of 

foreign governments and their instrumentalities.  

The defendants had been convicted of bribing a “foreign official,” which is defined 

in the FCPA as “any officer or employee of a foreign government or any 

department, agency, or instrumentality thereof.” On appeal, the Court rejected the 

defendants’ argument that only an actual part of the government should be 

considered a government instrumentality, and held instead that an 

“instrumentality” is any “entity controlled by the government of a foreign country 

that performs a function the controlling government treats as its own.” The 

decision is significant because it clarifies that the FCPA bars certain conduct, not 

just with respect to the officers or employees of a foreign government itself, but 

also with respect to the officers or employees of foreign-government-controlled 

entities that perform a function the foreign government considers its own. 

Background on the FCPA’s Anti-Bribery Provisions and 

Definition of Foreign Government Official 

The FCPA’s anti-bribery provisions prohibit U.S. persons from bribing, offering to 

bribe, or authorizing a bribe to, a foreign official, either directly or indirectly. A 

bribe includes paying or providing anything of value to influence a foreign official 

in his or her official capacity, or to cause a foreign official to act in violation of a 

lawful duty, in order to obtain or retain business or gain a business advantage.  

The FCPA is relevant to U.S. and non-U.S. companies alike because it may apply 

to conduct outside the U.S., and to non-U.S. entities with certain U.S. ties. The 

FCPA applies to entities organized under U.S. law, U.S. citizens, non-U.S. entities 
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listed on U.S. exchanges, and any person or entity who commits any prohibited 

acts within U.S. territory.  

The statute defines a foreign official as:  

any officer or employee of a foreign government or any 

department, agency, or instrumentality thereof, or of a public 

international organization, or any person acting in an official 

capacity for or on behalf of any such government or department, 

agency, or instrumentality, or for or on behalf of any such public 

international organization. 

Notably, the FCPA does not define “instrumentality” as used in this provision. In 

its 2012 Resource Guide to the FCPA, the DOJ took an expansive view of the 

term, stating that it considers the FCPA’s definition of “foreign official” to include 

officers and employees of state-owned and controlled entities “in such areas as 

aerospace and defense manufacturing, banking and finance, healthcare and life 

science, energy and extractive industries, telecommunications, and 

transportation.” As evidenced by various enforcement actions it has brought, the 

DOJ has adopted the view that any government-controlled entity falls within the 

ambit of the FCPA, irrespective of the entity’s function. Because very few targets 

of FCPA enforcement proceedings litigate their charges in court, U.S. courts have 

addressed remarkably few elements of the FCPA, including, prior to the Eleventh 

Circuit’s decision, the definition of “foreign official.” 

Prior to Esquenazi, a number of district courts, including the district court in 

Esquenazi, had issued jury instructions on the meaning of “foreign official,” which 

suggested that what constitutes an “instrumentality” is a fact-specific inquiry 

dependent on various factors to be considered by the jury. These jury instructions 

were not, however, based on any guidance from the Circuit Courts. 

U.S. v. Esquenazi – A Challenge to the DOJ’s Interpretation of 

“Foreign Government Official” 

In Esquenazi, the U.S. government prosecuted two defendants, who purchased 

telephone minutes from a Haitian telecommunications company for resale in the 

U.S., for bribing a company official to reduce what the defendants owed for the 

minutes. The defendants were convicted of violating the FCPA’s anti-bribery 

provisions, but challenged the district court’s jury instructions for misconstruing 

the term “instrumentality.” Specifically, the defendants asserted that the district 

court erred in not requiring the jury to determine that the government-owned 

entity at issue actually performed a governmental function.  

The Eleventh Circuit affirmed the convictions. In order to consider the defendants’ 

challenges to the jury instructions regarding the meaning of “instrumentality,” the 

Court began by defining the term as it is used in the FCPA. The Court recognized 

that no Court of Appeals had previously considered the issue. Accordingly, the 

Court considered a number of factors to construct a meaning of “instrumentality,” 
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including dictionary definitions of the term, the meaning of the term in other 

federal statutes, and the context in which the term is used within the FCPA itself. 

The Court concluded that “instrumentality,” as used in the FCPA, means an entity 

“controlled by the government of a foreign country that performs a function the 

controlling government treats as its own.”
1
  

This definition is significant because it rejected the defendants’ contention that an 

entity should be considered an “instrumentality” only if it performs a “core 

government function.” The Eleventh Circuit held that nothing in the FCPA 

imposed such a limitation, and noted that what constitutes a core government 

function has changed over time and varies from nation to nation. The Court thus 

held that the key consideration is whether the relevant foreign government itself 

considers the entity in question to be performing a governmental function.  

The Eleventh Circuit’s definition and factor-based approach permits a broad 

understanding of what constitutes a government instrumentality. Because it is the 

only appellate level guidance on this issue, the DOJ likely will maintain its 

expansive view of the FCPA’s anti-bribery provisions.  

The exact reach of the FCPA’s anti-bribery provisions remains, however, a case-

by-case determination; only time will tell exactly how the government and 

defendants will interpret the Eleventh Circuit’s definition, and how other courts will 

apply it. Indeed, because the test is fact-specific, it could lead to different results 

for different types of entities. For example, a public hospital or university owned 

and controlled by a foreign government may perform “a function the government 

considers its own,” while a sovereign wealth fund might or might not perform “a 

function the government considers its own.” And the test could lead to different 

results even for similar types of entities in different countries; for example, one 

country might consider its state-owned telecommunications company to carry out 

a governmental function, while another might consider its state-owned 

telecommunications company to carry out non-governmental functions. Indeed, 

the prosecution and defense in Esquenazi submitted conflicting evidence as to 

whether the government of Haiti considered the company at issue in that case to 

be performing a governmental function.  

                                                      
1
 The Court instructed that in determining whether an entity is under government control, courts 

could consider certain non-exclusive factors, including: the foreign government’s formal designation 
of that entity; whether the government has a majority interest in the entity; the government’s ability 
to hire and fire the entity’s principals; the extent to which the entity’s profits, if any, go directly into 
the governmental fisc, and, by the same token, the extent to which the government funds the entity 
if it fails to break even; and the length of time these indicia have existed. 

 The Court also listed the following non-exclusive factors to be considered in determining whether 
the entity performs a function “the government treats as its own”: whether the entity has a 
monopoly over the function it exists to carry out; whether the government subsidizes the costs 
associated with the entity providing services; whether the entity provides services to the public at 
large in the foreign country; and whether the public and the government of that foreign country 
generally perceive the entity to be performing a governmental function.   
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Conclusion 

The Eleventh Circuit in Esquenazi adopted a broad definition of 

“instrumentality,” and clarified that the FCPA applies to bribes, not just of 

governmental officials themselves, but also of officials or employees of a broad 

range of state-owned enterprises, provided only that those entities carry out a 

function that the foreign government considers to be a governmental one. The 

breadth of the Eleventh Circuit’s definition of “instrumentality” reflects a broad 

understanding of the FCPA, and is unlikely to alter DOJ enforcement activities. 

The case highlights the importance of maintaining rigorous policies and 

controls to protect against conduct that might be deemed to violate the FCPA.  

 

 


